





CASES. 
.ARGUED AND DETERMINED 
poche’ IN THE : 
SUPREME COURT OF THE STATE OF GEORGIA, 
: AT CASSVILLE, | 


APRIL TERM, 18538. 


Present—JOSEPH H. LUMPKIN, 
_ HIRAM WARNER, . Judges. 
EUGENIUS. A. NISBET. 





No. 35.—Jacos HotLinesuEd, administrator, &c. plaintiff in 
error, vs. HENRY ALSTON, defendant, 


[1.] Where a testator by his will made the following devise and bequest, “I 
‘bequeath and will unto my dear wife, after the payment of all my just 
. debts; all my estate, both real and personal, consisting in‘ part as follows, 
(describing the property,) all which lands and negro slaves, Ido will-unto 
my dear wife, during her natural life, and-at her. death to dispose of the 
same in any manner she may think proper. And I further will and be- 
queath unto my said wife, my entire stock of every description and kind 
whatsoever, together ‘with all my household and. kitchen furniture, and 
farming tools and implements, and all other species of property, rights 
and credits, which may not be herein enumerated, I do most willingly, 
and of my own free will, bequeath unto my dear wife, by her to be used 
and disposed of as she may think proper for and to her own use and bene- 
fit forever. I do further will that my intentions specified in this my last 
will and testament, be carried out, and not perverted by any want of any 
technical form :” Held, that- taking the whole will together, it was the 
intention of the testator to give an absolute estate iu the property to his 
wife, restraining her however of alienation as to the land and negroes, dur- 
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ing her lifetime; and at: her death, to dispose of the’same as. she poi 


think proper. 


‘Action for. oii property, in »  Lamphia Papetior Court. 
Tried before Judge Twin. October. Term, 1852. 


The facts of this case are as follows : 
John:Hollingshed, of Lumpkin County, departed this: life, 
leaving a will, of which the following is the substance:: 


The 1st clause contains only the pious.wishes of the testator. 
“ 2ndly. I bequeath and will unto my dear wife, Eliza Caro- 
line Hollingshed, after the payment of . my just-debts, all my 
estate, both real and personal, consisting in part as follows, 
(describing the property,) all of which lands-and negro slaves, 
I do will unto my dear wife, Eliza Caroline Hollingshed, dur- 
ing her natural life, and at her death to dispose of the same 
in any manner she-may think proper. And I further willand 
bequeath unto my said wife, my entire stock of every descrip- 
tion and kind whatsoever, together with all my household and 
kitchen furniture, and farming tools and implements, and all 
other species of property, rights and credits, which may not 
be herein enumerated, I do most willingly, ‘and of my own 
free will, bequeath unto my dear wife, Eliza Caroline Holling- 
shed, by her to be. used and disposed of as she may think 
proper, for and to her own use and benefit forever. Ido 
hereby constitute and‘appoint my dear wife, Eliza Caroline 
Hollingshed, my executrix, of this my last will and testament. 
I do further will, that. my intentions specified in this my last 
will and testament, ‘be carried out and not t prevented for’any 
want of any technical form.” 


Under this will, his. widow, Eliza Caroline’ Hollingshed, 
qualified as executrix, and -took possession of the property. 
She afterwards intermarried with Henry Alston, and died, 
having made no disposition of the property ; and her husband, 
Alston, was duly appointed her administrator. Jacob Hol- 
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lingshed and Robert B. Lewis, obtained letters of administra- 
tion de bonis non, on the estate of the aforesaid John Hol- 
lignshed, deceased, and brought their action against Alston for 
the recovery of the property conveyed i in his will, to insti, 
afterwards Mrs.‘ Alston. 

The cause went to. the Jury upon the above material facts. 
The Court charged the Jury, that: by the 2d clause in the will 
of John Hollingshed, his widow, Eliza, took a life estate only, 
with a power of appointment; that she had never exercised 
that power, and that there was a reversion to the estate of the 
testator, which reversion passed to the -widow, Eliza Caroline 
Hollingshed, as legatee, under the general residuary clause 
in the will of John Hollingshed, deceagietk ™ Jury found 
for defendant. 

To the above stated d change of the Court, the baad ex- 
cepted.. 


Wa. H. Unprrwoop, for plaintiff in error. 
- TR. R. Cons and J. Wixarrenp, for defendant. 
By the Court.—Waryer, J. delivering the opinion. 


[1.] The general rule in the construction of wills, undoubt- 
edly is, that where an estate is given to a person generally or 
indefinitely, with a power of disposition, it carries a fee; but if 
an estate for life only, is given by the testator to the first taker, 
by certain and express words, and there is a power of dispo- 
sal annexed to it, so as to leave no doubt. as to the intention 
of the testator, then a life estate only, would vest in the first 
taker. 

Taking the whole of the testator’s will together in this case, 
we are of the opinion, that it was his intention, that his wife 
should take an absolute estate in the land and negroes, restrain- 
ing her power of alienation thereof, during her life. There 
is no other person, or class of persons, designated by the tes- 
tator'as.the objects. of his bounty ; consequently he cannot be 
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supposed to have intended that the legatee named. in, his will, . 
should hold the property in trust for anybody. The testator 
by his will intended to say, “I give my land and negroes to. 
my wife absolutely, but:she shall not dispose of the'same dur- 
ing her Jifetime ; at her death, she-may dispose of the same 
in any. manner she | may. think “proper.” But suppose the: 
plaintiff in. error is right i in his construction of the will, and” 
that the wife took.only. a- life” estate under it, there being no 
disposition thereof by the wife at her-death, and: that the tes- 
tator died intestate as to the ‘property. after the termination 
of the life estate, still the wife would have taken it as thé heir 
at law, under our Statute ; ;.8o that, in‘either view of the ques- 
tion, the Judgieent 4 ofthe. Court ‘below must be affirmed. 


‘ 





No. 36. _G@aexviite & Barre, plaintiffs in error, vs. J. J. 
| TRAMMELL, defendant | ine error. : 


{1.} A party is arrested on a ca. sa. issued in, favor: ‘of the firm of Grenville 
& Baitey, and gives bonds payable to Charles E. Grenville & William _ 
H. Battey ;-in the-condition of the bond it is recited that the ca. sa. is- 
sued,in fayor of Charles E, Grenville & William H..Battey, and the ca, 
sa, itself recites that these individuals compose the firm of ‘Grenville «& 
Buttey: Held, hab the bond i isa. valid oe re : 


Ca. sa. ns ‘Whitfield Superior Court, Decided by Judge 
Lomesen:” “October Term, 1852°°° 


The facts of this ease are as follows: 

Jasper J. Trainmell had*been arrested on-a ca. 8a. ‘iti feven 
of Grenville’ & Battey and gave bond and security for his ap- 
pearance at Court, to take the ‘benefit ‘of the “Act for the 
relief'on honest’and insolvent debtors.” This bond was anade 
payable to Charles» BE. Grentille’& “William H. Battey, in- 
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stead of to Grenville & Battey. The defendant failed to ap- 
pear, and the plaintiffs moved to enter judgment on the bond 
against him and his securities. This was resisted, on the 
ground that the bond was not made payable to the plaintiffs in 
ca. sa. as required by the Statute. It appeared that Charles 
E. Grenville and William H. Battey were the persons com- 
posing the firm of Grenville & Battey. 

The Court sustained the objection, and decided that judg- 
ment could not be entered up on the bond, 








To which decision plaintiff excepted. 


Miuyer, for plaintiff in error. 


No one appearing for defendant, the cause was heard ex 
parte. 


By the Court.—Nissxt, J. delivering the opinion. 


[1.] The single question here is, whether the bord is suf- 
ficient. The ca. sa. issued in favor of Grenville & Battey, 
and the bond is payable to Charles E. Grenville and William 
H. Battey. The assumption is, that this is nota bond paya- 
ble to the plaintiffs in the process, and therefore void. The 
Statute makes it the privilege of a party arrested on a ca. sa. 
to avoid commitment by giving a bond to the plaintiff, with 
security for his appearance. It does not require it to be given, 
much less does it prescribe the form of the bond, or declare 
that a bond in any other form shall be void. In this last par- 
ticular, the bond is ina different position from what the at- 
tachment bond occupies, which we have held musé be in strict 
conformity with the Statute. The condition of this bond re- 
cites that the ca. sa. issued in favor of Charles E. Grenville 
and William H. Battey, and the ca. sa. itself recites that 
Charles E. Grenville and William H. Battey, constitute the 
firm of Grenville & Battey. The obligees are therefore iden- 
tified as the persons who compose the firm, which is the plain- 
tiff in the process. The obligors, by their own recitals, we 
VoL. xlII 36 
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hold to be estopped from denying that their bond is made to the 
plaintiffs. in the ca. sa. 
Let the judgment be reversed. 





No. 37.—Wiiu1am Henperson, plaintiff in error, vs Wi1- 
yp ? 
LIAM P. Hackney et al. defendants. 
[1.] Upon the death of one who has been made co-defendant in an action of 
ejectment, subsequent to the commencement of the suit, the plaintiff may 


proceed against the original surviving defendants, without making the 
representatives of the deceased a party to the cause. 


Ejectment, from Whitfield Superior Court. Decided by 
Judge Lumpkin. October Term, 1852. 


In 1847, William Henderson brought his action of ejectment 
against William P. Hackney and four others, for a lot of land, 
now in the County of Whitfield. Before the trial, Absalom Hol- 
combe, on a showing of some privity of title, caused himself to 
be made a co-defendant. A trial was had, from which an ap- 
peal was taken, and pending the appeal, Absalom Holcombe 
died and his death was suggested of record. The plaintiff 
moved to proceed against the other defendants, which the 
Court refused, holding that the case could not go on until 
the legal representatives of Holcombe were made parties. 

On which decision error is assigned. 


SHACKELFORD, for plaintiff in error. 
UNDERWOOD, for defendants. 
By the Court.—Lumpxtn, J. delivering the opinion. 


To my mind, the question submitted by this record for our 
decision cannot admit of a doubt. 
[1.] By what is called the Practice Act in England, the 


landlord or other proper person, is permitted, upon application, 
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to become a co-defendant in an action of ejectment. Other 
proper person, was defined by Lo~d Mansfield, in Fairelaim 
vs. Shantitle, (3 Burrows, 1294,) to be every person, whose 
title is connected to, or consistent with the title of the occu- 
pier, and liable to be divested or disturbed by any claim ad- 
verse to such possession. And the Courts have given a lib- 
eral construction to the provisions of the Statute, by which 
persons behind are let in to defend the title of the ten- 
ant, as it operates to prevent treachery and confusion, as well 
as a multiplicity of suits. 

But it would be hard indeed, to hold that the plaintiff in 
ejectment was bound to bring in all persons who claimed in 
privity with the defendant, or to retain them as parties to the 
action, either personally while living, or through their represen- 
tatives when dead. They come in upon their own motion, up- 
on an ex parte suggestion of having an interest in the suit, 
which suggestion cannot be controverted. 

Suppose the title in controversy had been deeded with war- 
ranty a dozen times; every mesne feoffor, from the State 
down, would be entitled to come in, and might be vouched by 
the last grantee, in order to fix them conclusively by the 
judgment, in case the adverse claim should be established. 
Would it not be strange to hold that the action would abate, 
upon the death of any one of these grantors, unless his re- 
presentatives were made a party? So far has the contrary 
doctrine gone, that it has been held, that if a person claim- 
ing land by deed of warranty commences a suit to recover the 
possession of the land, and gives notice to his grantor to ap- 
pear and make title, and his grantor dies pending the suit, 
the grantee is not under obligation to give notice to the repre- 
sentatives of such grantor to bind them, and that the judg- 
ment will be conclusive evidence against the representatives 
of the grantor, in an action on the covenant of warranty. 
Brown et al. vs. Taylor, 13 Verm. 631. Reverse the parties, 
and apply the principles of this case to the one before us, 
andthe doctrine would be, that Absalom Holcombe, having 
been made a party defendant and died, not only may the 
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cause proceed, so far as the plaintiff is concerned, without 
making his representatives a party, but that in case of a judg- 
ment of eviction against his grantees, to wit, William P. Hack- 
ney and others, that the same will be conclusive evidence to 
maintain covenant for a breach of warranty against the estate 
of Holcombe. 

But why search for arguments to reverse a judgment which 
is rendered in the very face of a positive law? By the Act of 
8and9 William ITT. 1697 ; (Schley, 290, and Holchkiss, 
549, 563,) it is provided that, “if there be two or more plain- 
tiffs or defendants, and one or more of them should die, if 
the cause of action shall survive, to the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants, the 
suit or action shall not be thereby abated; but such death 
being suggested upon record, the action shall proceed at the 
suit of the surviving plaintiff or plaintiffs, against the surviving 
defendant or defendants. 

This suit was originally instituted against the tenants in 
possession of the land. Can it be doubted, that upon the 
death of Holcombe the cause of action survives against them? 
Could not the action be dismissed and recommenced against 
them, without including the representatives of Holeombe?- If 
so, the death of Holcombe being suggested upon record, as it 
has been done, the action may proceed against the other de- 
fendants. ”’ 

Suppose A sues B, C and D upon a promissory note, and 
pending the action C and D die? Is not A entitled to pro- 
ceed against B, without making the representatives of the two 
deceased defendants parties? A fortior?, may this be done in 
an ejectment cause, where the landlord or those occupying the 
quasi relation of landlord, are let in to defend, upon their own 
motion, and are not brought into Court by the act of the 
plaintiff, and that too for their benefit and not any advantage 
tohim. ‘True, it is not obligatory upon the plaintiff to proceed 
before the representatives of the deceased defendant are made 
a party. It is optional with him. And he will be guided in 
the matter, as his interest may dictate. If he has a respon- 
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sible party left, he will go on; otherwise, he will delay the case 
until by law the representatives of the deceased party or par- 
ties are cited to appear. 

The reasons for this opinion are innumerable; but what 
have been offered will suffice, I trust, to authorize the reversal 
of the judgment awarded by the Circuit Court. 





No. 38.—Mrxor W. Browy, plaintiff in error, vs. Joun C. 
GREER et al. defendants. 


L1.] When a mortgage of personal property is foreclosed in the summary 
manner pointed out by the Judiciary Act of 1799, on application to one 
of the Judges of the Superior Court, or to one of the Justices of the In- 
ferior Cuurt, such mortgage must be foreclosed in the County in which 
the mortgagor resided at the time of the execution of the mortgage, if 
resident of this State, as required by the Act of 1839. 


Rule, in Hall Superior Court. Decided by Judge JAMEs 
Jackson. March Term, 1853. 


This case came up on the following state of facts: In Janu- 
ary, 1852, Lovick. P. Thomas, then and now residing in the 
County of Hall, executed a mortgage on personal property 
to John C. Greer and others. In May, 1852, one of the 
mortgagees went before Judge JAMES JACKSON, the Judge of 
the Superior Courts for the Western Circuit, in which is the 
County of Hall, and made the affidavit required by law, and 
obtained a fiat directed to the Clerk of the Superior Court of 
Hall County, to issue execution for the amount due on said 
mortgage. This affidavit was made and the fiat issued at the 
residence of Judge JAcKsON, in the County of Walton. The 
papers were then taken to Hall, and the Clerk of the Supe- 
rior Court issued execution. The property was sold under 
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the mortgage fi. fa. and Minor W. Brown, a judgment credi- 
tor, claimed the money, on the ground that the mortgage had 
not been foreclosed in Hall County, under the Act of 1839. 
On a rule, the Court held, that the mortgage had been proper- 
ly foreclosed—to which decision Brown excepted. 


PEEPLES, for plaintiff in error. 
DoveueErty and Hutt, for defendant. 
By the Court.—Warnen, J. delivering the opinion. 


[1.] The only question made in this case is, whether the mort- 
gage has been foreclosed in the proper County, as required by 
the Act of 1839. The mortgagor, at the time of the execution 
of the mortgage, and at the time of the foreclosure, resided 
in the County of Hall in this State. 

The Act of 21st December, 1839, declares, that all mort- 
gages of personal property shall be foreclosed and execution 
issue in the County where the mortgagors resided at the time 
of the execution of the’same, if resident of this State. Cobb’s 
Dig. 572. It appears on the face of this record, that the 
affidavit and order for the foreclosure of the mortgage was 
made in the County of Walton. The mortgage was, therefore, 
foreclosed in a different County than that in which the mort- 
gagor resided. But it is contended, that inasmuch as the mort- 
gage was foreclosed before the Judge of the Superior Courts 
of the Western Circuit, who had general jurisdiction, and Hall 
County being included therein, it was competent for the party 
to foreclose the mortgage before him in the County of Walton, 
and for him to order the execution to be issued by the Clerk 
of the Superior Court of the County of Hall. Had a bill 
-been filed against the mortgagor to foreclose this mortgage, 
such bill would have been filed in the County of Hall, where 
the mortgagor resided. The 18th section of the Judiciary 
Act of 1799 provides a more summary remedy for the fore- 
closure of mortgages on personal property, by making appli- 
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cation to one of the Judges of the Superior Court, or Justices 
of the Inferior Court, for that purpose. Cobd’s Dig. 571. 
The application to foreclose the mortgage is not made to the 
Superior Court nor to the Inferior Court, but to one of the 
Judges of the Superior Court, or one of the Justices of the 
Inferior Court. Whatever general jurisdiction the Judge 
of the Superior Court may have and properly exercise through- 
out the Western Circuit, still, it was competent for the Legis- 
lature to prescribe the particular County in which that juris- 
diction shall be exercised in regard to the forelosure of mort- 
gages on personal property. The jurisdiction to foreclose 
mortgages on personal property in a summary manner is spe- 
cially given by Statute to one of the Judges of the Superior 
Court, or to one of the Justices of the Inferior Court; and 
the Act of 1839 imperatively declares the particular County 
in which that summary jurisdiction shall be exercised. To 
hold that a Judge of the Superior Court has jurisdiction to 
foreclose a mortgage on personal property in the summary 
manner declared by the 18th section of the Judiciary Act of 
1799, in a different County from that in which the mortgagor 
resided at the time of the execution of the mortgage, would 
be a practical repeal of the second section of the Act of 
1839, which this Court cannot legitimately do. 
Let the judgment of the Court below be reversed. 





No. 39.—WiL.1aM Doveuerty, plaintiff in error, vs. THE 
WESTERN BANK OF GEORGIA, defendant. 


[1.] In an action against the maker of a promissory note, or the acceptor of 
a bill of exchange, or against a bank upon a bank note, all payable gene- 
rally on demand, it is not necessary to aver and prove a demand, the suit 
itself being a sufficient demand. 
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[2.] Nor is a demand necessary to charge the maker of a note or acceptor 
of a bill of exchange payable on demand at a particular place, and it need 
not be averred and proven; but in that case, the defendant may plead 
readiness to pay at the place stipulated, or damages sustained by himself 
in consequence of the neglect or omission to make the demand, and upon 
proof of his plea, the plaigtiff shall not recover costs and damages, and 
the defendant shall be exonerated to the extent of the damages which 
he has sustained. 


[3.] In case, however, of a bank note payable on demand, at a particular 
time and place: He/d, that demand at the place is necessary to a suit 
against the bank at the time designated, or afterwards, and must be aver- 
red in the declaration, and proven on the trial. The place must be stated 
in the note, with distinctness and precision: Held, that a note payable at 
Rome, is a note payable generally. 


[4.] ‘The Statute of Limitations does not apply to bank bills—they are by 
consent of mankind and the course of business, considered as money. 


Assumpsit, in Floyd Superior Court. Tried before Judge 
LuMPKIN. February Term, 1853. 


This: was an action brought in. 1851, against the Western 
Bank of Georgia, on sundry of their notes, or bank bills. On 
the trial, the plaintiff offered in evidence two twenty dollar 
bills, one of which read as follows : 


The Western Bank of Georgia promises to pay Thos. Pul- 
lum or bearer, on demand, twenty dollars. Rome, Jan. 381. 
(Signed, ) WM. SMITH, Pres’t. 
(Countersigned, ) R. A. GREEN, Cash’r. 


The other bill offered, was the same, save that it was dated 
July 13, 1840, and payable “ at Rome.” 


To the admission of these bills in evidence, defendants ob- 
jected. “e 

1st.. Because no demand of payment of said notes is aver- 
red or proven by the plaintiff. 

2d. Because the Statute of Limitations bars the plaintiff’s 
right of action on said notes—more than six years having 
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elapsed since the: date thereof, and no new promise. to pay 


being averred. or proven. 


Which objections the Court: sustained, and the plaintiff suf- 


fered | a,non- suit, and excepted to the decision of the Court. 


C. peraaeise: for plaintiff in. error.. 


X 


: UNpERwoop and McDonaLp, for defendant. ; 
By the Court.—Nispet, J. delivering the opinion. 


[1.] The action was brought against the Western Bank of 
Georgia, upon sundry. notes or bills of. that bank; and upon 
the trial, the plaintiff tendered in evidence two of these bills, 
one of which was payable generally on demand, and the other 
on demand at’ Rome. Both of them were barred upon their 
face by the Statute of Limitations. ‘To their going in evi- 
dence, it was objected, first, that there was no allegation of 
demand of payment in the declaration, and no proof of the 
same. The, Court sustained the objection, and the plaintiff 
excepted. The defendant in error holds that by the Com- 
mon Law, the maker of a promissory note, and the acceptor 
of a bill of exchange payable generally on demand, or on de- 
mand at a designated time and place, are not liable but upon 
demand, and that allegation and proof of demand, are conditions 
precedent to recovery. He also holds, that bank bills are gov- 
erned by the rule which applies to promissory notes and ac- 
ceptances. Leaving the identity of bank bills in legal. char- 
acter with promissory notes and acceptances, so far as this 
question is concerned, out of view for the present, I proceed to 
inquire whether, in our Courts, it is necessary to aver and 
prove a demand in order to charge the maker of a promissory 
note, or the acceptor of a bill of exchange, when the note or 
bill is payable generally on demand at a- specified time and 
place.’ I assume what is not controvertible, that the liability 
of an acceptor is the same with that of the maker of a note. 
One of the bank bills in this case, is payable generally on de- 
VOL. XIII 37 
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mand. What. then, Ii inquire, first, is the rule as to. the ma- 
ker of a note payable generally on“ demand? It: is that no 
demand is necessary. for any purpose, other than that which is 
made by the action. The law deems a note of this sort, to ad- 
mit“a present’ debt to be due to the payee, aya” at’ all 
events, wheneyer and by ‘whomisoever presented. for payment, 
according to its purport. If a note be payable at: sight, or 
at ten days after sight, or in’ ten days after notice, or on 
request, or on demand; in all these. and the, like’ cases,’ the 
note will be held valid and payable at all events, although the 
payee may die without having presented the note for ‘sight, or 
without having given any notice to, or’ made any request or 
demand upon the maker for payment. I do not understand 
that at the Common Law, as administered in Great Britain and 
the United States, there is any contrariety of opinion ‘or con- 
flict of decision, relative to the doctrine thus stated, ‘on this 
branch of the case. So far then, as concerns the bank note 
payable generally, upon Common Law principles, or to speak 
more accurately, upon the principles of the law merchant, ‘the 
Court-erred in. excluding it because: demand was not averred 
and-proven, Story on Prom. Notes, §29. Chitty on Bills, 
156, (8th edition.) Dizon vs. Nuttall, 1 Cromp. Mees: and 
Rose, 307. 8. C.6. Car.. and Payne R. 320. 4 Tyrwh. 
R..1018. Clayton vs. Gosling, 5 Barn. and Cress. 360. 
Rumball vs. Ball, 10 Mod. 38. Bayley on Bilis, 402, (5th 
edition.) - Chitty on Bills, 590, (8th edition. ) Ibid, 608, 
609. 

[2.].A different rule obtains in n the case of a note payable 
on demand at a.designated place ; the case of the other bank 
bill offered in evidence here. As late as the year 1820, the 

law as to the liability of the maker of a promissory note, or of 
the acceptor of a bill, thus payable, was without controversy 
“unsettled. In the great case of Rowe vs. Young,’ upon ap- 
peal to the House of Lords, in the year 1820, reported in 2 
Brod. § Bing. 165, 6 Eng. C. L. Reps. 83; it was settled. 
In that. case, the King’ s Bench had ruled, "hak in an action 
against an acceptor in favor of an indorsee, payable two 
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months after date, at Sir John Penings & Oo. bankers, Lon- 
don, an averment of demand of payment at the house of ‘Sir 
John Penings & Co. two months after date of the bill, was not 
necessary to charge the acceptor, and need. not ‘be averred. 
The House of Lords reversed the judgment. Eight of the 
twelve J udges were for affirming the judgment ofthe King’s 
Bench, and four for reversingit. ‘ Among the latter, were found 
two. of the greatest names of English judicial history ; Hldon 
and Redesdale. ‘ Lord Eldon, in his opinion to the Lords, ad- 
mitted that up to that time, the law of the case was not to be 
considered as settled. He says, ‘ “that the Court of the King’s 
Bench has been of late years- in the habit of holding such an 
acceptance as this to be a general acceptance, -with what the 
Judges of that Court call an expansion, or direction, or an‘en- 
gagement which introduces not a qualified promise, but a sort 
of courtesy—a kind of accommodation between the parties—in 
addition to ‘the effect of the general acceptance; to. which 
accommodation or courtesy, however, they-hold, that the hold- 
er of the bill is not at all bound to attend.” He also says, 
“on the other hand, the Court of Common Pleas’ is. in: the 
habit of holding’ that such an acceptance-as this, is’a qualified 
acceptance, and that the contract of the party isto pay at the 
bankers, and of holding it as a matter of pleading that present- 
ment at the place stipulated. must be averred, and that ‘evi- 
dence must’ be given to sustain'the averment.” Upon the au- 
thority of this case, it seems that the King’s Bench had made 
@ distinction between a promissory note payable at. -a particu- 
lar place, and-an ‘acceptance payable at a particular place, 
upon the ground that the stipulation of payment at_a particu- 
lar place in case_of a note, being in the body of the note, is a 
part of the contract. “In the case of a bill, the stipulation to 
pay at a particular place, being in the-acceptance and not in 
the body of the bill, that Court held, that it- was not a part of 
the contract. Whilst therefore, they held that in the case of 
the acceptance, the-demand was not necessary, yet in the 
case of the note it was necessary. Lord Eldon gives to this 
distinction the benefit of his annihilating doubt. These state- 
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ments, derived from the case of Rowe and Y oung, sufficiently 
exhibit the state of the law in 1820. It is very manifest that 
in the Courts of Great Britain at that time, it was unsettled. 

No uniform rule up to’ that time had obtained. That-none 
had obtained is also manifest by a careful review of the pre- 
vious cases: The Lords, constituting the highest tribunal, 

settled arule, and that was, that when an acceptor is sued upon 
a bill payable ata particular time and place, demand at the 
place must be averred and proven, the place-stipulated being 
a part of the contract. Whilst the eight Judges and the 
King’s Bench, denied this to be the rule of pleading and-of 
proof on the part of the plaintiff, yet they held that the stipu- 
lation to pay at a place-designated, was for the benefit of the 
maker and acceptor, and that they, to avail themselves of the 
advantage of a failure to present, must plead and prove that 
they were with means ready to pay, and that such place and - 
proof would protect them from all costs and‘damages. Their 
doctrine was, that the note or acceptance was an undertaking 
to pay at all events, and that. the stipulation to pay at a de- 
signated place, was for the convenience of the maker and ac- 
ceptor, to be complied with by the holder at the peril ofa loss 
of costs and damages, if upon-plea it was made to appear that 
the defendant was ready at the place to meet his engagement. 

The doctrine was, that his liability to pay the bill or note, was 
perfect by the-contract, but that he was not in. default unless 
demand. was made according to his: stipulation. The conse- 
quence of a failure to demand, was not a discharge from the 
debt, but a discharge from liability to costs and damages. In- 
deed whatever damage the maker or acceptor could,.upon plea 
and proof show himself to have sustained by reason of the note 
or bill not. being presented, would be a discharge to that ex- 
tent.. So that it is not now a question but that if a note is 
payable at bank at-a time specified, and it appears by the plea 
and proof, that the maker had at that time funds in bank suf- 
ficient to pay it, and that the, bank has .since- failed, and that 
there'was.no demand at the bank, he would be fully discharg- 
ed, The year after the decision of Rowe and Young in the 
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House of Lords, the-matter was taken tp by Parliament, ‘and 
it-was enacted, that an acceptance ‘payable at a banker's or 
other specified place, without adding the words “ and not oth- 
erwise elsewhere,” should be deemed.a general acceptance of 
the bill to all intents and purposes, so that no presentment or 
demand-of payment ‘at such banker’s-or other: specified . place, 
was necessary to be made in order to charge the acceptor. 
This Statute does not embrace notes, - and: whilst therefore, it 
settles a rule as to acceptances, it leaves the- law as I have be- 
fore stated it.as‘to notes. - The rule very generally in the Uni- 
ted States.is, that as-to the acceptor ofa bill of exchange and 
the maker of a promissory note, payable at a bank‘or-other 
specified place, no presentment or demand of payment need 
be made atthe specified place-on the day-when the bill or note 
becomes-due, or afterwards; in order to maintain a suit against 
the-acceptor or maker, and of course, that no averment of that 
fact-in the declaration, or proof of it on-the trial is necessary ; 
But that the omission or neglect is matter of defence for the 
maker or acceptor. “And if by ‘the omission or neglect he has 
sustained damage; he will be’ exonerated from liability to the 
extent of that-damage. - This doctrine goes upon the grounds 
that the acceptor and maker are original promissors ; that they 
have contracted to pay a sum certain ;. that ‘that™ sum is due 
and: payable at:all events, and universally, and: that the omis- 
sion of a duty-agreed to be performed by the holder, does not 
discharge their debt, but leaves him liable to the consequences 
which are exonerative on the part of the maker or acceptor 
from costs-and damages. _ It was affirmed and expounded with 
a searching analysis of the cases, English and American, by the 
Supreme Court of the United States, in the casé of Wallace 
vg. McConnell, 13 Peters’ S.-C. Rep. 36. It came before the 
Supreme Court of New York first in the year 1899, in the case 
of. Fodden & Slater vs. Sharp, (4 Johns. R. 188,) but was 
more maturely considered by that Court, in 1819, in. Woolcott 
vs. Van Stanwood, 17 Johns. R, 248. In the latter case, 
Chief Justice Spencer pronounced: an opinion, which alone, 
ought to give him “position among the ablest jurists of «the 
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wotld.. The jnquirer. after knowledge upon. ‘this - question, 
need go no farther than to that opinion.. I deem it folly to 
undertake a review of the cases, with that opinion before me. 
The gleaning would be very unprofitable in a field swept by so 
masterly a reaper. . The doctrine’ was recognized afterwards 
in New York, in Caldwell vs. Cassede,8 Cow. 271; in 
Virginia, in Watkins vs. Crouch g Co: 5 Leigh, 522, and we 
mistead vs. Armistead, 10 Leigh, 512; in Maryland,-in 
Bowie vs... Duval, 1 Gill. and Johns, 1753’ in Massachusetts, 
in» Rugles vs. Patten, 8 Mass..R: 480-5 3 in New Jersey, in 
Weed vs. Houten, 4 Hals.N. J. Re "189 ; i in Tennessee, in 
McNairy vs. Bell, 1 Yerger, 502; andi in Mullherin vs. Ha- 
num;2 Yerger, 81. ‘See also 13 Pick. 465; 15 Tbid, 212; 21 
Ibid.810 ; 17 Mass. 389; 15 Martin, 423; Black. ‘aa 
R. 328; 2 McLean's R. 125; 1 Sumner’s R. 478; 4 Pike, 
592; 4 Conn. 465; 18 Ibid, 3585 3 Ark. R. 889, . It is 
true, that’ some ofthe States have adopted the rule of. the 
‘House: of Lords ; Louisiana for example. “15 Martin’ 8 R. 
424; 10 Low. R. 208. And ‘the two great-American Judges 
and commentators, Story and Kent, favor the English: doe- 
trine. Judge Story dissented ‘fran the opinion of the Su- 
preme Court, ‘in Wallace vs. McConnell, (13 Peters 136,) 
although he did not make public his’ dissent. See Story on 
Prom. Notes, 287, note: In. Piguet vs. Curtis, he affirmed 
the decision of the House of Lords, saying, “that the decision 
of the House of Lords in the great case of Rowe vs. Young, 
settled the’question as to inland bills, upon: principles which 
strike my mind as irresistible.” 1 Sumner, 478. Chancel- 
lor Kent admits. that the American decisions are, as I have 
before stated them, very generally, but: declares his own opin- 
ion thus: “If a bill of exchange, though drawn generally, be 
accepted, payable at a particular place, it is a special or quali- 
fied acceptance, which the holder is not bound to take ; but if 
he does take it, the demand must‘be made at the place appoint- 
ed and not elsewhere. .This is the plain sense of the-contract, 
and the words accepted payable at a given ‘place, are equiva- 
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lent to’ an exclusion of a demand elsewhere.’ Re: Kent's Com. 
99, and note v. 

“Phus have I: didihengbed to’ present the true state of the 
law upon this question, so far as\régards private: notes and 
bills of exchange, both in England and in our own country; 
not because it’was important to this -case,. but because of its 
importatice to the’ commercial world generally. ‘We- adopt 
the American doctrine.’- Because we think that.it is in ac- 
cordance with the weight of: authority-in- “England; because it 
has been settled as the law of the Courts of highest authority 
in our Union, and because we believe: itto be sound in policy, 
and best calculated to’ promote the equity: of such contracts, 
and to effectuate the -inténtion of’the parties, 

[3.] Our next inquiry is this::is the rule thus declared ap- 
plicable’ to: bank bills? We think. that the rule: of- the com- 

“mercial: law appliéable to a -private note, or to: a bill of ex- 
change payable generally-on‘demand, is applicable to a bank 
bill payable ‘generally on demand, and: that is, that averment 
and proof of demand are not necessary inorder to charge. the 
bank which isstes‘it:- "The suit is the demand, .and in “such-a 
case'the plaintiff is entitled to receive his costs and damages, 
although the bank has. been: at~all. ‘times -ready -and: able.to 
pay... 6 Shep. :240.--By Stipulations for no time and place for 
the redemption of her’bills, sho” is liable 'to suit: at any time. 
That: is her contract-with the holder. ‘of: her bills. She may 
however, stipulate that her notes shall be paid at a place cer- 
tain, and in that évent, we are disposed to hold a different.rule 
fiom that aid down in regard to private paper of like-charae- 
acter.””-In that event; we ‘hold that a demand at the place 
specified, will be preliminary to suit, and of course ought to be 

-averred and proven. Instead of throwing upon the defendant 
the burden of ‘pleading ‘and proving readiness to pay at the 
place specified, and giving him, upon-such plea and: proof, the 
benefit'of a dischargefrom costs and damages, as in ease of 
notes and bills, we hold that a plaintiff must. make. demand, 
atthe peril of haying his suit dismissed, who seeks to recover 

upon such a bank note. A failure to make demand at the 
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time, (if time is also. specified,) will not“discharge-the bank, for 
the demand. may. be made. afterwards. We are ‘disposed to 
give'the bank the. opportunity of redeeming» her. bills. before 
she is liable to suit, too make. thé right of action to-depend 
upon the demand by the holder, and the’ default of the bank 
in not: paying’ at the time of the: demand. And upon the suit, 
after demand and refusal-to. pay, the plaintift ‘willbe entitled 


to recover his-costs and. damages. “This:rule as _to bank bills, - 


payable-on demand at a designated place, we adopt, upon the 
ground of. public policy.;and it may be made to apply to all 
future issues ofall the banks of the State, for there is nothing 
to°prevent all the banks “from” making their. bills payable at a 
particular place... “Ihe public are: interested in this question, 
a8 well as stockholders: and billholders.” -Bank_ bills subserve 


the purposes. of. money. jh the ordinary dealings of ‘the. people. 


They constitute. the <irculating meédium-of the country. They 


constitute its currency. To preserve: that’ sound, is -a para- 


mount object of interest'and of duty, with all-departments of 
the Government. Inasninch as that “is indefinitely diffused, 


consisting of a-vast. number: of bills of various: denothinations, 


and in the hands of-the people at divers, remote anid unascer- 
tainable points; it is unreasonable:to old the bank bound to 
go to the-holder with a tender to redeem’;- or to hold ‘jt in de- 
fault if it does not make the tender:- On the other hand, it is 


no unreasonable requirement to constrain the holder to present’ 


the bills at the place designated, before suit. It is his interest 


not to demand redemption, so long as he -feels that ‘the notes. 


are sound ; “because it is‘his-interest to maintain them ‘in circu 
lation, .and thereby preserve the credit ‘of: the ‘bank.~ ‘And 
why shéuld-he sue when the <object. of a” suit-can be accom- 
plished by a demand ? 2° To avoid demands, and thus maintain 
their issues in circulation, is the: policy of thebanks. This pol- 
icy. is. best. promoted by prompt payment, when demands are 
made: It is therefore..a reasonable presumption that’ banks 
_able-to pay, will promptly pay upon demand... The credit of a 
banik‘is as delicate asthe honor of & lady. . Upon that credit, 
is more or less dependent every interest of property, industry 
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and trade. It would not, therefore, be wise to subject it to be 
impaired by unnecessary suits, instigated it may be, by the cu- 
pidity of private citizens, or the lust of rival institutions. 
Whilst we thus guard the interest of banks, and through them, 
the interests of the public at large, it is necessary to look also 


to the interest and convenience of individuals. The holder 


should be notified with definiteness and precision, of the place 
where he is required to make demand. It is not enough to 
leave him to infer that he must make a demand at the counter 
of the bank. For although its locality is fixed usually by law, 
and may bea matter of public notoriety, .yet it may not be in fact 
known to him. He should be informed on the face of the bill, 
not in general terms, but by a precise designation. One of the 
bills in this case, is payable at Rome. That is not sufficient. 
Like Imperial Rome, our Georgia Rome is said to sit upon 
seven hills. Upon which of these, a plain man from some dis- 
tant hamlet or farm house is expected to make demand, might 
be difficult for him to determine. And when he has made a 
demand, as best he may, it may become a question of legal 
contestation, whether he has made it in the right place. It 
should have been made payable at the banking house of the 
institution at Rome, or at the house of A. B. & Co. at Rome, 
or at some place, so clearly described as to leave no uncer- 
tainty as to its identification. This bill is therefore a bill 
really payable generally on demaud, and so we rule. We hold 
therefore, as to both the bills, that the Court erred in exclud- 
ing them upon the ground that no demand was averred or pro- 
ven. ) 

[4.] It was objected to the admissibility of these bank bills 
in evidence, farther, that upon their face they were barred by 
the Statute of Limitations.. The Court sustained this objec- 
tion also. More than the statutory term had expired, com- 
mencing at the respective dates of the bills. Upon exception 
to this ruling, we are now to determine whether our Statute of 
Limitations applies to bank notes, in favor of the bank issuing 
them. We are quite confident that the bank is not protected 
by the lapse of the statutory term, commencing with the date 
voL. xIm 38 
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of the note, as the Court below held, and that as a general 
rule, the Statute has no application to bank notes. The reason 
is, in the language of Lord Mansfield, in Miller vs. Race, 
“that these notes are not like bills of exchange, mere securi- 
ties or documents for debts, nor are so esteemed; but are 
treated as money, in the ordinary course and transactions of 
business, by the general consent of mankind.” 1 Burrow, 
457. 

Whilst bank notes occupy,for some purposes, the position of 
securities, yet in addition, they are consideredas, and subserve 
the purposes of money. Lord Hardwick, in Southcoat vs. 
Watson, speaking of notes of the Bank of England, says, “it 
has been said that these ought to be considered only as a secu- 
rity for money ; but I am of opinion they must be taken ac- 
cording to the common usage and notion of bank notes, which 
are always considered as cash, and made payable to bearer.” 
3 Atk. R. 232: See also, 12° Wend. R. 101. Bullard ve. 
Bell, 1 Mason’s R. 252. Sollomons vs. the Bank of Eng- 
land, 13 East. R. 135, note. Story on Prom. Notes, §501. 
They are payable on demand, by the authority of the charter. 
Prince, 131. They are negotiable by delivery ; they pass ina 
bequest of the testator’s money or cash. 1 Scho. and Lefr. 
318, 319. 11 Vesey, 662. Possession is prima facie evi- 
dence of property in them. Chitty on Bills, 523. 2 Camp. 
R.5. 1 Camp. R. 551. The holder is not affected by the 
fraud of a previous holder in. obtaining them, unless he is in 
privity with him. 13 Hast. R.135. They are never overdue, . 
and not liable to any equities between the bank and parties 





“who have subsequently received them or between intermediate 


parties. Story on Prom. Notes, §501. These qualities fit 
them for currency, and some of them, distinguish them from 
the mere evidences of a debt; they are not money by author- 
ity of law, but are considered so by usage and the course of bu- 
siness, and by the consent of the people. They are issued for 
the purpose of being used as money: by the banks, and the 
State is a party to the consent that they shall be so consider- 
ed, because the power to issue is a grant from the Legislature. 
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Thus made money practically, it would destroy their monetary 
character, to-apply to them in their character of securities for 
the payment of money, a limitation. If the bank is protected 
by a limitation, then is that protection an injury, for-it would 
have the effect of preventing the circulation of a bill for a 
term longer than six years. Let that be understood to be the 
law, and inevitably almost every bill issued would be returned 
once in six years. A protracted circulation, which is an-ob- 
ject so desirable to banks, would thus be impossible. How can 
a limitation be applied to that which, without much perver- 
sion of truth, may be said to be like Melehisedeck, without be- 
ginning of days or end of life. It has no beginning on its 
face, for its date is no evidence of the time when it was issued. 
It may bear date to-day and may be issued to-morrow or next 
year ; or it may be issued to-day and returned to-morrow, and 
re-issued the next day. Or it may not be issued at all until 
after it is barred by time commencing to run from its date. 

If it could be barred at all, it would seem that the starting 
point of the Statute ought to be the time of its issue. And 
how shall the world so know that, as to exercise a necessary 

diligence by suing within time. Nor has it an end of life, 

because it is never. overdue. If, as Judge Story says, it is 

neyer overdue, no matter when issued or how often re-issued, 

but is always an immature representative -of a legal tender, 

when shall the Statute commence to run? Shall it be said 

from the time of a demand and refusal to redeem? If so, 

then an insolvent bank, by which I mean a bank which is 

unable to redeem its bills, is upon a better footing than one 

whose credit-is good—that is to say, the former is protectéd 

by the Statute and the latter is not. Whatever of virtue 

there may be in that idea, we shall not now determine, as such 

determination is not made necessary by this case. We deter- 
mine that a bank note is not barred by the lapse of the statu- 
tory term commencing at its date, and that generally the Sta- 
tute of Limitations has no application to bank notes. 
Let the judgment on all the points be reversed. 
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No. 40.—Tur Gzore@rta RAILROAD AND BANKING CoMPANY, 
plaintiff in error, vs. ALFRED SHORTER et al. defendants. 


[1.] Under the Act of 1850, the Clerk of the Superior Court has until-the 
first day of the session of the ra Court to certify and send up the 
transcript of the record. 

[2.] The bill of exceptions must b2-authenticated, by the certificate of the 
Clerk, as the original filed in his office. 


Motion to dismiss writ of error. 
“ty 
_ ALEXANDER, for the motion. 
McDonatp, contra. 
By the Court.—WarneEr, J. delivering the opinion. - 


[1.] This is a motion to dismiss the plaintiffs’ writ of error 
on several grounds, two only of which are material and ne- 
cessary to be considered. The first ground taken by the de- 
fendant is, that the Clerk of the Superior Court of Floyd 
County did not .make out and forward to this Court a com-. 
plete transcript of the record within ten days from the filing 
the notice with the entry of service thereon. -By the 8d sec- 
tion of the Act of 1850, it is made the duty of the 
Clerk of the Superior Court to make out a copy of the 
bill of exceptions and send it up to the Supreme Court on or 
before the first day of Court to which the writ of error is re- 
turnable, with the transcript of the record, and file the origi- 
nal bill of exceptions in his office, for the inspection of all 
parties interested.. Cobb’s * Dig. 454. _ By the second section 
of the Act of 1852, the Clerk of the Superior Court is re- 
quired to retain in his office a copy of the bill of. exceptions, 
and send up the original to the Supreme Court, with the papers 
in the cause. See Acts 1851-2, 215. It will be perceived, that 
by the 3d section of the Act of 1850, the Clerk of the Su- 
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perior Court had until the first day of the Supreme Court to 
which the writ of error was made returnable, to send up the tran- 
script of the record. The second section of the Act of 1852, 
only repeals so much of the third section of the Aect-of 1850 
as relates to the sending up the original bill of exceptions, 
instead of the copy ; so, that as the law now stands, the Clerk 
of the Superior Court has until the first. day of | the Supreme 
Court to which the writ of error is made returnable, to send up 
the transcript of the record, instead of ten days from the filing 
the notice with the entry of service thereon, as required by 
the original Act of 1845. The motion to dismiss the writ of 
error on the first ground taken, is therefore overruled. 

[2.] The second ground taken to dismiss the writ-of error 
is, because it does not appear from the Clerk’s certificate, or 
otherwise, that the bill of exceptions sent up by him, -is the 
original bill of exceptions filed in his office. By the fourth 
section of the Act of 1845, the Clerk of the Superior Court 
is required to certify, and send up to the Supreme Court, a 
complete transcript of the entire record of the cause below, 
duly certified under his hand and seal of office, and also the 
bill of exceptions. 1 Kelly, 7. The 81st rule of -practice 
declares, that no cause shall be considered as properly brought 
up, so as to authorize-this Court to hear and determine. the 
same, unless the Clerk shall certify, and send a complete tran- 
script of the entire record below, together with the bill of ez- 
ceptions, within ten days after filing of the original notice of 
the bill of exceptions, with the return of service thereon. 1 
Kelly, 16. 

The time within which the transcript of the record and_ bill 
of exceptions is to be sent up has, as we have already shewn, 
been extended by the Act of 1850. 

By the ist section of the Act of 1852, it is.declared, that 
when the original- writ of error, original citation and notice, 
and the original bill of exceptions, shall be filed and served 
within the time precribed by law, no cause pending in the 
Supreme Court shall be dismissed, but any other error or de- 
fect shall be amended instanter. Acts 1852, page 215. By 
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the Act organizing this Court, the Clerk of the Superior 
Court is required to certify and send up the bill of exceptions 
duly certified, under his hand.and seal of office. By the 31st 
rule,. the Clerk of the Court below is required to certify and 
send up the bill of exceptions. The 3d section of the Act 
of 1852 requires, that the original bill of exceptions shall be 


sent up to the Supreme Court. For the - protection of the 


rights of the parties, in justice to the Court. below, and in 
obedience to the organic law and the rule of practice founded 
thereon, this Court must hold, that the bill of exceptions sent 


up to it, shall. be authenticated by the certificate of the Clerk. 
of the Superior Court, to be the original bill of exceptions filed. 


in his office. Such fact not having been: certified to by the 
Clerk of. the Superior Court of Floyd County in this case, 
the writ of error must be dismissed. 





No. 41,—Te Mayor np Counct. or Rome, plaintiffs in 
error, vs. JOHN D. Dickerson, defendant. 


~ 


[1] The Honest Debtors’ Act of this State prescribes no form in which the 


schedule of the insolvent shall be rendered. 
[2.] If the inventory fairly apprizes the creditors of the nature of the effects, 
so as te enable them to hunt them up, it would seem to be sufficient. 


[3.] It isnot necessary that the schedule should state that it was filed under 
the ca. sa. issued at the instance of the plaintiff. 


[4.1 A party is an incompetent witness to increase a fund out of which he ~ 


is to receive a dividend, especially when the witness is a creditor of a 
bankrupt who has already been discharged from arrest under a capias, at 
the instance of the witness, and where consequently his only hope of get- 
ting his-demand paid was by fixing a fraud upon the debtor, by his own 
testimony. 


Motion, in Floyd Superior Court. Decided by Judge Joun 
H. Lumpxrn. ; 
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For the facts in the case, see the decision of the Court. 


“ALEXANDER, for plaintiffs in error. 
Wrieut and SHropsuire, for defendant in error. 
By the Court.—LuMPKIN, J. delivering the opinion. 


This would be a small case were it not that the personal 
liberty of the citizen is concerned. 

[1.] The Mayor. and Council of the City of Rome caused 
John D. Dickerson to be arrested under a ea. sa. He gave 
bond to appear at the next term of the Court to. which the 
process was returnable, to take the benefit of the Act passed in 
1823, for the relief. of honest debtors. He did appear, and 
moved the Court to be permitted to take the oath prescribed 
by law and to be discharged. _Counsel for the creditor ob- 
jected, and applied to enter up judgment against the princi- 
pal and_ his securities, on the ground that no schedule had 
been filed in accordance with the provisions of the Statute. 
The schedule was in these words : 


“Schedule of J. D. Dickerson. 

2 drafts of the County Treasurer,...........sescceesees $11.50. 

Filed in office 11th February, 1853. 
A. B. ROSS, Clerk.” 


Two objections. are alleged against the schedule: First, 
that it is without date; and, secondly, that it does not state 
the case. y 

[2.] In our judgment, neither of these. grounds are sus- 
tainable. If the schedule fairly apprize the creditors of the 
nature of the assets, so as to enable them to hunt them up, it 
seems to be sufficient. Taylor vs. Williams, 20 Johns. 21. 

[3.] And as to the omission in the schedule to shew that it 
was rendered under the ca. sa. issued at‘ the instance of the 
plaintiff, we hold this to be unnecessary.. It was lodged with 
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the Clerk, and by him filed “with the -papers. in the case. 
Sheriff of Fayette vs. Buckner, 1 Littell’s Rep. 126. 

There is no form prescribed by the Act, in which the sched- 
ule of an insolvent debtor shall be made out. 

[4.] The-plaintiff then tendered an issue suggesting fraud, 
which was submitted to the Jury, and Riley J. Johnson offered 
as a witness. to-prove: a covinous conveyance of property by 
the debtor, reserving to himself an interest therein. Johnson. 
was objected to for incompetency, on account of his interest. 
As aca: sa. creditor of ,Dickerson, he had at. a preceding 
term, suggested fraud’to a: similar application, whereupon an 
issue was formed and found for the defendant. By this pro- 
ceeding, the person of the debtor was exempted from-incar- 
ceration, but it left the judgment debt unextinguished. 

I will not undertake to examine as to the nature of the in- 
terest which will disqualify. a witness,:or attempt ‘to reconcile 
the conflicting authorities -upor this ‘rule of evidence. - This 
position, however, we think to be well settled, namely, that a 
party is an incompetent. witness to increase ‘a fund out of 
which he is to receive a dividend ; more especially,-if as in this 
case, the witness is the creditor of a bankrupt-who has already 
been discharged . from arrest under a capias, at the instance 
of the witness, and where too, it would seem,his- only hope of 
getting paid is‘by fixing a fraud upon the debtor by his own 
testimony. But let it be remembered, that no proposition was : 
made to render -Johnson competent. by releasing to the. other 
creditors all claim to the fund, which might, pbc his ev idence, 
be-made subject‘to Dickerson’s debts. 

When Johnson was the plaintiff, in October, 1852, and was 
excluded from. testifying because a-party, the issue of frand 
tendered by ‘him -was found for Dickerson.. And now,.when 
he is excluded on the ‘ground of interest in the event of ‘the 
suit, the same result has followed. - If Dickerson is to be de- 
prived of his liberty for life, therefore, I have a right to as- 
sume that itis to be upon the evidence of this judgment credi- 

or. “To authorize such a procedure, when the Constitution of 
the State declares, that the person of a debtor, where there 
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is not a strong presumption of fraud, shall not be detained in 
prison, after delivering bona fide all his estate for the use of 
his creditors, is abhorrent, I must confess, to every instinct of 
my nature. 

I am the last man that would interpose between credi- 
tor and debtor, or that would give to the debtor new means 
and new motives for defrauding his creditor. I am far from 
denying that some coercive power is necessary to compel 
men to perform their engagements, who are able but unwilling ; 
and to force real insolvents to disclose the state of their 
affairs, and to surrender their effects. I admit that the fraudu- 
lent insolvent is a criminal who deserves punishment; and 
that in moral turpitude, at least, there is little difference be- 
tween the man who swindles his honest creditor out of his 
money and the thief who steals a purse. But if the debtor 
is guilty of fraud, let him be tried and punished upon legal 
proof; let not the creditor be the witness to establish his guilt, 
nor the judge to inflict the punishment. 

So far from a strong presumption of fraud, the conclusion 
from two concurrent verdicts is almost irresistible, that the 
surrender is bona fide. And why, I would inquire, urge the 
admission of an interested witness to prove a transfer of pro- 
perty made by the debtor to be fraudulent. Is not the pro- 
perty liable? And does Dickerson’s failure to include it in 
his inventory exempt it from liability? Neither its exclusion 
or its inclusion could have the slightest effect upon the validi- 
ty of the transfer. The property is still subject to levy, at 
the instance of the Mayor and Council, or Johnson, or any 
other judgment creditor. Even a discharge under the Na- 
tional Bankrupt Act of 1842, which released the property as 
well as the person of the debtor, and which was indeed an ex- 
tinguishment of the debt, did not protect property which had 
been fraudulently conveyed by the bankrupt. 

The issue authorized to be formed, under the insolvent laws 
of this State, is to compel a disclosure of concealed effects, and 
not to try the title to property in the hands of third persons. 

Judgment affirmed. 

von. x1r 39 
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No. 42.—Witt1am Cox, plaintiff in error, vs. JESSE BERRY 
et al. defendants. 


[1.] A brought ejectment for a lot of land against B, as tenant in possession, 
before the Statute of Limitations had attached. C was made a party 
defendant as landlord, and pleaded the Act of Limitations, and upon the 

~ trial, the plaintiff being unable to prove possession in B, on that account 
dismissed his action, at which time the statutory term had expired. A 
then, within six months after the dismissal, brought suit for the same lot 
of land against D, as tenant in possession, to which also C was a party 
defendant as landlord, and pleaded the Statute of Limitations. Held, that 
C wasa party to both actions; that the latter was a renewal ofthe former, 
and that the plaintiff was within the benefits of the Act of 1847, author- 
izing suits when commenced before the Statute bar had attached, and dis- 
missed after it had attached, to renew their suits within six months, and 
that C was not protected by the Statute. 


[2.] Held, also, that the Act of 1847, affecting the remedy only, does neither 
impair the obligation of contracts nor divest any vested rights of C, 


Ejectment, from Gilmer Superior Court. Tried before 
Judge Irwin. November Term, 1852. 


This case was submitted on an agreed statement of facts. 
Jesse Berry and others, in March, 1846, brought their action 
of ejectment against Emanuel Rose, tenant in possession, to 
which William Cox, as landlord, was made co-defendant. 

On the trial, which took place in September, 1849, the 
plaintiffs failed to prove Rose in possession, and dismissed 
their case. Within six months they commenced the present 
action for the same land, against John Welch, tenant in pos- 
session, to which also William Cox was made co-defendant. 
To both actions the Statute of Limitations was pleaded. It 
was agreed that the first action was commenced six days be- 
fore the possession of said Cox and his tenants would have 
protected them under the Statute. It was also agreed that 
the plaintiffs are now entitled to recover, unless the defend- 
ants are protected by the Statute of Limitations. 

The Court, on argument, decided that the Statute is not a 
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bar to the present action, and that plaintiffs do recover, and 
this decision is assigned as error. 


W. H. Unperwoop, for plaintiffs in error. 
A. J. HANsELL, represented by Huu, for defendant. 
By the Court.—Niszxt, J. delivering the opinion. 


[1.] Our attention is directed to the inquiry whether, under 
the circumstances of this case, the defendant in the action, 
Cox, is entitled to the protection of the Statute of Limita- 
tions. What are the circumstances? The plaintiff in the 
ejectment, Jesse Berry, brought suit in 1846, for alot of 
land against Emanuel Rose, tenant in possession, to which 
William Cox was made a party in the usual form, as landlord. 
There was a verdict for the plaintiff on the first trial, and an 
appeal. Upon the trial of the appeal in 1849, the plaintiff 
failing to prove possession in Rose, on that account, dismissed 
his action. When the suit was instituted, the term of limita- 
tion had not expired, but did expire very soon after it was 
brought. It had fully run when the action was dismissed. 
Within six months after the dismissal of the suit, the plaintiff 
again brought ejectment for the same land, against John 
Welch, tenant in possession, and to this action Cox was also 
made a party defendant. To both he pleaded the Statute of 
Limitations. Under these circumstances, the plaintiff in error, 
Cox, insists that his plea of the Statute of Limitations ought 
to have been sustained, because the circumstances of the case 
take it out of the operation of the Act of 1847, which author- 
izes a party whose case has been dismissed, to re-commence 
within six months without prejudice from the Statute of Limi- 
tations. 

The first position taken by the counsel for the plaintiff in 
error, is, that the first action was not a suit or action, and 
therefore the plaintiff below can take no benefit under the 
Act of 1847. If it was not the Statute protected Cox on the 
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second action, for that was brought confessedly after it had 
attached in his favor. The argument in support of this posi- 
tion is summarily stated thus: Ejectment can only be brought 
against the tenant in possession; upon the trial, Rose, who 
was sued as the tenant in possession, was not proven to have 
been in possession ; therefore there was no action. This ar- 
gument was elaborated, with Judge UNDERWOOD’s well-known 
ability. With profound respect for his great learning and 
experience, we do not admit its conclusiveness. It is conced- 
ed to be true generally that the action of ejectment must be 
brought against the person in possession. That is to say, the 
plaintiff cannot sustain his action unless he prove possession 
in the defendant, who is sued as tenant; andif he fails to do 
this, as he did here, his suit will be dismissed, as it was here. 
This will be the result, whether the defendant defends alone, 
or the landlord comes in and defends with him. But it does 
not follow from this concession, that the proceeding is a nullity 
as to all purposes. The question is, was this an action, so far 
as Cox is concerned? We think it was. The plaintiff had a 
right to bring his action against anybody resident in the 
County, as tenant of the land. The Court had jurisdiction of 
Rose and of the premises. It was regularly brought; it was 
not void, ab initio, upon the face of the pleadings. It was sub- 
ject to be defeated upon the trial, for failure of the necessary 
proof; but before the trial, Cox upon his own motion, comes into 
it as a defendant, in the capacity of landlord. By ‘so doing, 
he on his own account, took the position of a party, with all 
the rights of defence which appertain to such a position. He 
did defend; he pleaded the Statute of Limitations, and an 
issue was legally made between himself and the plaintiff, as to 
his title under that plea. By so doing he recognized the suit 
of the plaintiff, and acquired all the rights and became subject 
to all the obligations of a tenant regularly before the Court. 
Assuming that he has title, by the act of becoming a party 
he supersedes the tenant, and takes the burden of the contest. 
The fact is, that his coming-in to defend, is only a mode of 
making a party, peculiar to ejectment causes. He was as 
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much a party as he who in other suits is brought before the 
Court by process and service. One of. his rights as a party 
defendant, was to require the plaintiff to make out his case. In 
doing so, it was necessary to prove the possession of the alleged 
tenant. Failing to do this,-his cause is dismissed. But does 
‘ that prove that-the case was not a suitable action against 
Cox? Was the case. dismissed because it was not-an action 
against Cox? No, but because the plaintiff failed to estab- 
lish by proof a fact which the law requires him to prove. So, 
in any-and all cases, a party plaintiff will be non-suit if he 
cannot by proof make out the case which the law, sitting in 
judgment upon his pleadings, holds him bound to make out. 
But in no case does it follow from thence that the proceeding 
was not an action. Generally then, we think that the argu- 
ment of the counsel is untenable... If, however, we were driven, 
which we are not, to admit that for all purposes. this was not 
a suit or action, we are clear that it was a case, in the intent 
and terms of the Act of 1847, which gave to the plaintiff the 
protection which that Act provides against the operation of 
the Statute ofLimitations. The 1st section of that Act ‘is 
in the following words: ‘That whenever any case, now or 
hereafter pending in. any of the Courts of this State, either 
at Law or in Equity, commenced within the time limited by law, 
shall be discontinued, dismissed, or the plaintiff therein become 
non-suited, and the plaintiff's claim.may be barred during the 
pendency thereof by any law now of force in this State, the 
plaintiff may at any time within six months from such termina- 
tion of the case, and not after, renew orre-commence the same 
in any Court having jurisdiction thereof in this State; any 
law, usage or custom to the contrary notwithstanding, &c.” 
Cobb's New Digest, 560. We are not held toa narrow and 
technical construction of this Act, but are bound to give effect 
to the manifest intention of the Legislature. It gives relief in 
any case which may be brought in any of the Courts of the 
State. That. is, in all instances, where the plaintiff is, in the 
exercise of a. proper diligence, attempting. by judicial -pro- 
ceeding, to assert his right and enforce his remedy. The 
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Legislature meant to say, that the dismissal, discontinuance or 
non-suit of any proceeding which has for its object the asser- 
tion of a right, should not prejudice that right so far as the 
Statute of Limitations is concerned, if that proceeding is_re- 
newed in the same or in any other form within six months. If 
we consider the mischief, we must extend the construction of 
the remedy thus far, else the mischief is not covered by it. 
The Act is remedial and is to be literally construed. Certain- 
ly it would be a narrow and meagre construction of the Act 
of 47, which would exclude from its remedial beneficence a 
ease dismissed, because -the plaintiff was not able to prove a 
fact which, notwithstanding, may have existed ; for it does not 
follow that Rose was not in possession, necessarily, because the 
plaintiff was.on the trial unable to prove it. This is just one 
of the cases which the Act contemplates—a case of inability 
to proceed for want of proof. 

But it is said that the-second is not a renewal of the first 
suit, because brought against a different tenant, and therefore 
the plaintiff is not within the Act.of.’47.. It is the same, cer- 
tainly so.far as Cox is concerned, It is for the same land, 
in favor of the same plaintiff, and he was a party defendant to 
both. ‘. | 

[2.] Again, it was urged that the Act of 1847, as to Cox is 
void, because it has the effect of divesting a right to the land 
in question which he had acquired by operation of the Statute 
of Limitations. The answer is, that for the reasons already 
given, his right to the land had not vested: it was prevented 
by operation of the Act of 1847. If the counsel were right 
as. to the plaintiff below not being within the protection of 
that Act, then this question would require determination, but 
if we are right, then this question is not made. In the form- 
er alternative, indeed, the plaintiff in error would be under no 
necessity of making it, for the Statute of Limitations would 
be a full protection to him. Nor is. the Act of 1847 void for 
unconstitutionality, as impairing. the obligation of contracts. 
Acts which relate to remedies only; have been ruled by the 
highest authority in this Union, not to be violative. of the 
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Constitution, and it has also been over and over again ruled 
that Acts which relate to limitation terms, belong to that 
class. 

Let the judgment be affirmed. 





No. 43.—Gzorace W. Tuompson, plaintiff in error, vs. Wm. 
L. Hien, defendant. 


[1.] By the 3d section of the Act of 1847, “to simplify and curtail pleadings 
at law,” a form is provided to recover money on “a note, bill, bond, receipt, 
or written promise of any description :” Held, that where an individual 
affixes his signature on the back of a note, with a design of becoming lia- 
ble in some mode thereon, either as an original joint promissor, or guarantor, 
or in any other capacity, thatit is a written promise of some description, 
and that consequently the cause of action comes under the Statute. 


[2.] If the writ departs from the form prescribed, it is amendable, and may 
be made to conform to it; everything aise necessary -to a recovery may 


be supplied by proof. 


Complaint, in Murray Superior Court. Decided by Judge 
Joun H. Lumpkin. April Term, 1853. ) 


This was an action brought in the form prescribed by the 
“Act to simplify and curtail pleadings,” passed in 1847. 
The declaration began in these words: “The petition of Wil- 
liam L. High, indorsee, shows that George W. Thompson, of 
said County, as indorser of Samuel J. Dwight, is indebted to 
him in the sum of twenty-two hundred dollars, besides interest, 
on two sealed promissory notes,” &. Appended to the de- 
claration, were copies of two notes signed and sealed by 8. J. 
Dwight, payable to George W. Thompson, and indorsed in 
blank without seal, by George W. wreiaen: by his mark, 
without attestation. 
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At the appearance term defendant moved to dismis said ac- 
tion, on the following grounds : 

1st. That no such complaint can by law be brought by an 
indorsee against an indorser, but only by the holder against 
the maker. 

2d. That to maintain such complaint, there must be privity 
between the plaintiff and defendant, and there is no such 
privity between an indorsee and indorser, for by the Statute 
the suit must be brought on the note. 

3d. Because, if such.complaint can be maintained by the 
indorsee against the indorser, there are no sufficient allega- 
tions in this complaint to maintain the same. 

4th. Because the instrument sued on is a bond, being un- 
der seal, and by the Statute, there must be an assignment of 
a special breach, and there is none such in plaintiff's writ. 

5th. Because said indorsement being in parol, does not con- 
vey the legal interest. 

All which grounds were overruled by the Court, and the mo- 
tion refused, and to this decision defendant excepted. 


McDonatp, for plaintiff in error. 
MILner, for defendant. 
By the Court-—Lumpx, J. delivering the opinion. 


[1.] A form is provided by the 3d section of the Act of 
1847, ‘to simplify and curtail pleadings at law,” to recover 
money on a “note, bill, bond, receipt, or written promise. of 
any description.” 

Does the liability of this party fall within any one of the 
foregoing specifications? The latter clause of this section is 
exceedingly broad. By indorsing his name in blank on the 
back of this note, George W. Thompson. undertakes in wri- 
ting, certainly, to be responsible for this paper in some ca- 
pacity. If he is bound at all, and it is not necessary for this 
Court to decide that he is, it is by virtue of his s¢gnature, 
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and if so, it is a “‘written promise” of some description. Not 
as indorser, for the instrument is not negotiable, but either as 
joint promissor or guarantor. And if so, the cause of action 
comes under the Statute, and is maintainable. 

In some of the Courts it is holden, that whenever the name 
of an individual is placed on the back of a note at the time 
of its inscription, he is considered an original promissor. 8 
Pick. 122; 19 Fb. 260; 24 Jb. 64. But that where the 
name is placed on the note afterwards, the party makes him- 
self a guarantor. 4 Pick. 385. 7 Mass. 233; 11 1. 436. 

I am not prepared tosay that it will even become necessary 
in the progress of this cause for the Cireuit Judge to define 
the nature of the defendant’s liability. He must be con- 
vinced, and so adjudge, that he is liable in'some mode ; that 
done, the requisitions of the law are satisfied. The defend- 
ant’s name must have been affixed on the back of the note 
with a design to render him liable, either as guarantor or as 
an original promissor; and the authorities make but little 
distinction as to the liability in either of these relations. 11 
New Hamp. Rep. 385. 17 Vermont Rep. 285, 

I would merely add, that if the writ departs from the form 
prescribed by the Act, it is amendable, and should be made 
to conform to it. Everything else may be supplied by proof, 

Judgment affirmed. 


voL. xt 40 
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No. 44.—-Tuomas McBaty, plaintiff in error, vs. WILLIAM B. 
SmitH, defendant in error. 


[1.] In this State, the action of trover is a substitute for the old action of 
detinue, the object of which is, to recover the possession of the specific 
chattel sued for: and where such action was instituted for the recovery of 
the possession of a negro slave by the owner, proved to have been stolen 
from him in the State of Alabama: Held, that the action was maintaina- 
ble without first prosecuting the thief to conviction or acquittal, the 
more especially when the offence was committed in a foreign jurisdiction. 

[2.] When a request is made toinstruct the Jury as to an abstract principle 
of law, which is unexceptionable in itself: Held, to have been properly 
refused, when there was no evidence before the Jury upon which to predi- 
cate such a request. 


Trover, in Thomas Superior Court. Tried before Judge 
HansELt. November Term, 1852. 


This was an action brought by Wm. B. Smith against 
Thomas McBain, for the recovery of a negro man, Martin. It 
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appeared in evidence, that the negro was stolen from Smith in 
Alabama, brought to Georgia and sold to McBain.’ On the 
trial, counsel for McBain moved to nonsuit Smith, on the 
ground that he had not prosecuted the thief, one Joshua Fer- 
guson, to conviction or acquittal, before commencing this suit. 
The Court refused the motion, and this is the first error as- 
signed. 

It was in evidence that “ Smith said that the negro was 
originally the property of old man Ferguson; that James 
Ferguson was his (Smith’s) factor in New Orleans, and had 
used his money from sale of cotton; that James Ferguson 
brought the boy to his plantation and left him there; that 
the boy was all he ever got for his debt; that a suit was pend- 
ing against him in. Kentucky for said boy, by the heirs of old 
Ferguson, who claimed him.” - 

Defendant’s counsel requested the Court to charge the Jury 
that “the admissions of the plaintiff, made with an under- 
standing of his rights, adverse to his interests, was one of 
the highest species of evidence against him.” The Court re- 
fused so to charge, and this also is assigned as error. 





SEWARD, represented by Rockwe.L, for plaintiff in error. 
Coxz, for defendant in error. 
By the Court.—Wanrner, J. delivering the opinion. 


[1.] The first question made by the record in this case, is 
the refusal of the Court below to nonsuit the plaintiff, on the 
ground that Joshua Ferguson, who stole the negro in the 
State of Alabama, had not been prosecuted to conviction. or 
acquittal before the commencement of the suit. In Neal vs. 
Farmer, 9 Georgia Rep. 559, this Court held; that in cases 
of treason, and such crimes as are felonies by the Common 
Law, the person injured is not entitled to his action until the 
offender is prosecuted to a conviction or acquittal. Whether 
‘it was a felony, by the Common Law, to steal a slave; we do 
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not find it necessary to determine, in the view which we take 
of this ease. ‘The object of the plaintiff's action was not, 
technically speaking, to recover damages for. any specific 
injury done to his property, but to recover the -possession 
thereof. 

In this State, the’ action of trover is a substitute for the 
old action of detinue, the object of which, is to recover the 
possession of the specific chattel sued for. 

In the old action of detinue, the judgment was in the al- 
ternative, that the plaintiff recover the specific chattel, or 
the value thereof, if he could not obtain the chattel itself, and 
his damages for the detention. 3d Bl. Com.151. 1 Chitty’s 
Pleading, 122. Panly vs. Holly, 2 Wm. Blackstone's Rep. 
854. Under our practice, the verdict in.an action of trover 
does not absolutely vest the title to the property in the de- 
fendant, as at Common Law, but the verdict-is in the alterna- 
tive, as in the old action of detinue. This practice has re- 
ceived the sanction of the Legislature. See Act 1850, Prince, 
466. The conelusion then is, that a party whose property 
has been stolen, may maintain an action of trover in this 
State for the recovery of the possession thereof, without 
prosecuting the thief.to conviction or acquittal in>the first 
instance ; the more especially, when the offence was committed 
in a foreign jurisdiction, as in this case.. The second ground 
of error assigned is, that the Court refused to charge the 
Jury, on request of defendant’s counsel, that “the admissions 
of the plaintiff, made with an understanding of his rights, ad- 
verse to his interests, was one.of the highest species of evi- 
dence against him.” This request, as an abstract legal pro- 
position, is unexceptionable ; but in view of the evidence 
contained in this record, was properly refused by the Court. 

[2.] The request assumes that the plaintiff had made admis- 
sions adverse to his title to the property in dispute. We are 
unable to find any such evidence. The negro may have been 
originally the property of old man Ferguson, and suit may 
have been instituted by his heirs to reeover him, under a claim 
made by them: but there is no admission by the plaintiff of 
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the validity or justice of that claim, or of any title to the 
property in any other person paramount to, or adverse to the 
plaintiff's claim, who purchased him from James Ferguson, in 
whose possession the negro was at the time of the purchase, 
in satisfaction of a debt which the latter owed him. 

Let the judgment of the Court below be affirmed. 





No. 45.—JameEs Hatt, plaintiff in error, vg. Jesse MoBuey, 
administrator, &c. defendant in error. 


[1.] A party plaintiff fails to aver that the defendant resides in the County 
where the suit is brought: Held, that the defect-is amendable.- 


(2.} That the defendant being served, appearing and answering, is too late, 
after the writ has been amended, to move to strike that amendment and 
dismiss the suit onthe appeal. 


[3] And that being served and appearing and answering, without pleading 
tothe jurisdiction, and without having taken the exception, the defend- 
ant isheld to have admitted the fact of residence and the jurisdietion. 


Assumpsit, &c. in. Appling Superior Court. -Decision by 
Judge Lovz, December Term, 1852. 


Hall brought suit against Mobley, in Appling. Superior 
Court, but failed to aver that he was..a citizen or resident of 
“said County.” Mobley appeared and filed a plea of non est 
factum. The issue was found forthe. plaintiff, and. Mobley 
appealed. At the second term of the Court:after the appeal, 
leave was granted to the plaintiff to amend; which he did by 
adding the words “of ‘said County.” At the next term, 
counsel for Mobley moved to strike out the. amendment and 
dismiss the action for want.of jurisdiction. The Court grant- 
ed the-motion, and this decision is assigned as error. 
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C. B, Coxe, for plaintiff in error. _ 
W. S. RockweE .t, for defendant in error. 
By the Court.—Nisset, J: delivering the opinion. 


[1.] In our judgment, the declaration was amendable, at 
the time it was amended, by averring the residence of the de- 
fendant to be inthe County of Appling. © If it was, it was er- 
ror to order it to be afterwards stricken out. An exception to 
the declaration for want of that averment at the first. term, 
would have been regular, and in the face of the exception the 
plaintiff could not have proceeded: - He would have been. then 
put upon amending, and could have amended. 

[2.] Upon the appeal, the plaintiff, on his voluntary motion, 
was allowed to amend. We do. not think that it was compe- 
tent for the defendant afterwards to have that judgment amend- 
ing, reversed upon motion. Had the writ not been at that 
time amended, I doubt whether the defendant’s exception 
would. have been in time. The defect could not arrest the 
judgment. The defendant was served ; he appeared and plead- 
ed, and upon a motion to arrest, for that cause would have 
been held to have waived the defect. For these reasons, the 
Court, in our judgment, erred in dismissing the action. That 
a defect of this sort is amendable, see 2 Peters’ S. C. R. 
565. 10 Ibid, 480. 

[3.] Again, it is not indispensable to aver the residence of 
the defendant in the County. As before admitted, it is an ir- 
regularity in pleading, of which the defendant might have 
availed himself at the proper time, but if he is served and ap- . 
pears and answers, as he did in this case, he admits the regular- 
ity of the service, and without the averment, the Court may 
proceed to judgment. Gracie et al. vs. Palmer et al. 8 
Wheat. 699. 

The questien of jurisdiction on the ground of non-residence, 
is not made in this case, at all. Itis only a question of plead- 
ing and amendment. There is no plea to the jurisdic- 
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tion, nor any consent or waiver as to the want of it. The 
suit was brought in Appling County—the process was issued 
by the Clerk of that County, and served upon the defendant 
by the Sheriff of that County, who appeared and pleaded. 
We are constrained to infer from the record, that he resided 
in that County. He has admitted the jurisdiction, and he 
has also admitted the fact (residence) upon which the jurisdic- 
tion depends. If the facthad been otherwise, he could have 
foiled theplaintiff by pleading tothe jurisdiction ; this he could 
have-done with, or without, the original averment, and with, or 
without, the amendment. The case is very different from the 
ceases decided by this Court, and relied upon by the defendant 
inerror. ‘This is the first time that this point has been before 
us. 
Let the judgment be reversed. 





No. 46.—ARcHIBALD McMI.uan, plaintiff in error, vs, 
CHARLES McCoy, defendant in error. 


[1.] The verdict must be manifestly and palpably contrary to the evidence, 
so clearly so, as to strike the mind at the first blush, to authorizethe Court 


to setaside the finding of the Jury, and grant a new trial, 


Hiortment in Thomas Superior Court. Tried before Judge 
HanskEuL, May Term, 1852. 


The plaintiff in error’ brought suit for lot of land 145, in 
14th district of Irwin, now Thomas County. He introduced 
a grant from the State, to James Jordan, to this lot; a deed 
from R. C. Hurst to Wm. N. Harrell; a mortgage fi. fa. 
against Harrell, and a Sheriff’s deed, (reciting a sale under 
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the said fi. fa.) conveying the lot to the plaintiff. The plain- 
tiff then introduced the following testimony : 

Absalom Martin said, “ he knew the lot No. 145, 14th dist. 
and knew that defendant cultivated some of it.” Witness 
lives on the N. E. cornor lot, the south part of the lot used 
to be considered in Georgia, but it was now considered, by the 
neighbors, to be in Florida; and that, cross-examined, said he 
did not know positively the number—never having scen the 
number on the tree—and that Harrell told him it was the lot, 
and all that he knew as to its being the lot, was from informa- 
tion of Harrell, and was always called the lot; said that Har- 
rell cultivated a part of the lot in 1842, as it was then consid- 
ered, though that portion was considered to be in Florida 
now ; said he lived on No. 131. 

Duncan Ray was next offered, and after being duly sworn, 
said, he saw a negro woman working on the lot; that he did 
not know the lot only as represented to him by others, and 
the plat; that the marks on the plat corresponded with those 
on the lot; that he traced the lines, but the numbers were miss- 
ing; that the land lines run below the upper line, called, or 
run, for the Florida line, as mentioned by Martin, and that this 
negro was working on the south part of the lot, the same lot 
upon which McMillan had a plantation. 

Thomas Williams was next offered, and after being duly 
sworn, said he knew the lot of land, No. 145, in the 14th; 
that Harrell cultivated a part of said lot in 1842-’43, that he 
had traced the lines and they went below the upper Florida 
line, as mentioned by Mr. Martin. Cross-interrogated, said 
he had never seen the number on the trees, but had always 
heard that was the lot; did not know whether Harrell lived 
on the lot, but knows that Harrell hugged the Florida line. 

To all which testimony, there being no objection, the same 
was submitted to the Jury. The plaintiff thereupon closed his 
case, and the defendant offering no testimony, the case was 
submitted to the Jury under the charge of the Court. The Ju- 
ry returned a verdict for the plaintiff, for the premises in dis- 
pute. Whereupon, counsel for defendant, during the said term 
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and before the adjournment, moved for a new trial in the said 
cause, on the following grounds : 

Ist. Because the Jury found contrary to evidence. 

2d. Because the Jury found contrary to law. 

The Court granted a new trial on the ground that the verdict 
was contrary to the evidence, and this decision is assigned as 
error. 



















Coz, for plaintiff in error. 


RockWELL, representing SzwaRD, for defendant. 
By the Court.—LumMPkIn, J. delivering the opinion. 


[1.] Sofar from the verdict, in the opinion of this Court, 
being manifestly and palpably erroneous, so much so, as to 
strike the mind at first blush, we think it was amply suffi- 
cient to warrant the finding, and: consequently reverse the 
judgment of the Circuit Court, granting a new trial on the 
ground that the verdict was contrary to the testimony. 








No. 47.—NatHan Hawkins and others, plaintiffs in error, 
vs. THE STATE oF GEORGIA, defendant in error. 


[1.] Where two persons are indicted for an affray, they have one common 
interest in making their defence. The successful defence of one enures to 
the henefit of the other; both must be convicted, or neither. 

[2.] Words alone will not constitute the offence of an affray, but words ac- 
companied by acts, such as drawing knives, and attempting to use them in 
a public street of a city, the using of which is prevented by the bystand 
ers, is calculated to excite the terror of peaceable citizens, and disturb the 
public tranquility, and will constitute that offence. 


[8.] One who aids, assists, and abets an affray, is guilty as principal. 
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Affray, in Baldwin Superior Court. Tried before Judge 
JOHNSON, March Term, 1853. 


Nathan Hawkins and William G. Bonner were indicted for an 
affray. .The proof on the part of the State was, that Hawkins 
was in the public street in Milledgeville, when Bonner passed 
by ; Hawkins accosted him, rising at the same time, “ I un- 
derstand you said that you had made a contract with me about 
feeding your horses. I have said, that if you said so, you told 
a d—d lie; andas Iam not accustomed to say anything be- 
hind a man’s back which I will not say to his face, I now tell 
you of it.” Bonner replied, ‘“‘I did not say that I had made 
a contract with you, but if. you mean to say I told a lie, I will 
spit'in your face.” Hawkins said, “you had better try it, 
it will cost you nothing, God d—n you.” Bonner then spit 
at Hawkins, springing forward and catching him by the collar. 
Hawkins pushed him off, when Bonner drew his bowie knife 
and cut at Hawkins. Hawkins then drew his knife from his 
pocket, but did not use it, being prevented. 

Some testimony was introduced on the part of Bonner; 
Hawkins introducing none. 

Counsel for Hawkins insisted that, as he had introduced no 
testimony, he-was entitled to the conclusion of the argument 
to the Jury. The Court decided that Bonner, his co-defend- 
ant, having introduced evidence, the State was entitled to the 
conclusion, and this decision is assigned as error. 

Counsel for Hawkins requested the Court to charge, that it 
was not sufficient to constitute an affray, that the fighting was 
in a public place—it must be proven that it was to the terror 
of the citizens; which the Court declined to charge, and érror 
is assigned. 

The Jury having found defendants guilty, counsel for Haw-. 
kins moved for a new trial, on the ground that there was no 
evidence of any assault and battery on the part of Hawking. 
The Court refused the motion, and this is assigned as error. 


I. L. Harris, for plaintiff in error. 
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Nai Gen. Sarroxp, for defendant in error. 


By the Court.—Warner, J. delivering the opinion. 


The defendants were indicted for an affray, which is defined 
by our Code, to be ‘the fighting of two or more persons in 
some public place, to the terror of the citizens, and disturbance 
of the public tranquility.” Prince, 643. 

[1.] The defendants are to be tried together, and for the 
purposes of the trial, and in making their defence, are to be con- 
sidered as having one common interest ; and this view of the 
question disposes of the objections made to the refusal of the 
Court to allow each defendant to strike seven of the Jurors per- 
emptorily, and refusing to allow the counsel for one of the 
defendants to conclude the argument to the Jury, the other 
defendant having introduced evidence in his behalf to the 
Jury. 

Where two are indicted for an affray, the successful defence 
of one will operate as an acquittal of both; as where the evi- 
dence shows that one of the parties acted entirely im self-de- 
fence, while the other assaulted and beat him, the aggressor 
may be guilty of an assault and battery, but neither of them 
guilty of an affray; and neither can be convicted on an 
indictment therefor; so that on the trial of an indictment 


- for an affray, the aggressor is as much interested to show that 


both parties did not fight, as the innocent party is to show 
that fact; the defence of one enures to the benefit of the 
other. 

[2.] But it is said, there is no evidence that Hawkins, one 
of the defendants, fought at all, and that an affray cannot be 
committed by words alone. The evidence is, that an alterca- 
tion took place between the parties in a public street in Mil- 
ledgeville, at the instance of Hawkins, who first accosted Bon- 
ner. Bonner then drew his knife, cut at Hawkins. Hawkins 
then drew his knife from his pocket, but did not use it, being 
prevented by the bystanders. The drawing his knife and at- 
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tempting to use it on that occasion, was an act quite significant 
of his intention, had he not been prevented from using it. 
The words alone, of the parties, independent of their acts, 
would not have constituted an affray ; but their words, accom- 
panied by their-acts respectively, in drawing their knives and 
attempting to use them, was ‘calculated to terrify the good 
citizens of Milledgeville, and disturb the public tranquility. 
1 Russell on Crimes, 271. 

[3.] One who aids, assists, and abets an affray, is guilty as 
principal. Carlin vs. The State, 4 Yerger’s R. 143. The 
Court instructed the Jury in the language of the Code, in re- 
lation to the offence, and they have found, by their verdict, 
both defendants guilty ; and we cannot hold, from the facts 
apparent on the face of this record, that their verdict was 
without evidence, as toall the necessary elements to constitute 
the offence of an-affray. 

Let the judgment of the Court below be affirmed. 





No. 48.—Potty H. Marrnews, guardian, &c. plaintiff in 
error, vs. JAMES BripGeEs, administrator, &c. and GABRIEL 
W. Grimes, defendants in error. 


{1.] A widow having a child living, becomes entitled to property as a dis- 
tributee, and before acquiring possession marries: Held, that the case is 
within the Act of 1845, and her cbild by her first marriage is entitled to 
an equal portiou of that property with her and all her children. 


In Equity, in Oglethorpe Superior Court. Decision on de- 
murrer, by Judge Baxter. April Term, 1853. 


James Bridges, Sr. died intestate, leaving as one of his 
distributees and heirs at law, Saleta Ann Matthews, who was 





j. was * 


1% a Plate, 


et Dn RR AR aR 
fs ™ 


4 

t 
+3 
7 
‘| 





326 SUPREME COURT OF GEORGIA. 








Matthews vs. Bridges and another. 








a widow, with one child, (the ward of the plaintiff in error.) 
Mrs. Matthews, before any distribution of the estate, inter- 
married with Gabriel W. Grimes, making no marriage con- 
tract or settlement. This bill was filed by the guardian of 
the child, to recover of the administrator of James Bridges, 
Sr. one half of the distributive share of Mrs. Matthews, now 
Mrs. Grimes, under the Act of 1845. 

On. demurrer, the Court below dismissed the bill, and this 
decision is assigned as error. 


T. R. R. Coss, for plaintiff in error. 
Jos. H. Lumpkin, Jr. for defendants in error. 
By the Court. —Nisbet, J. delivering ihe opinion. 


This cause demands a construction of the Act of 1845, entitled 
“ An Act to change and point out the mode of inheritance, in 
certain eases therein mentioned.” The first section of that 
Act provides “that from and after the passage of this Act, 
whenever any feme covert having’a child or ch‘ldren living, by 
a former husband, shall be entitled to property by inheritance, 
such property shall not belong to the husband of such feme 
covert, as heretofore, but shall be equa'ly divided between the 
children of such feme covert and said feme covert.” This Act 
changes the mode of descent in certain cases. What are those 
cases? The answer is fouad in the words of the Act, ‘“ when- 
ever a feme covert, having a child or ch'ldren by a former hus- 
band, shall be entitled to property by iuheritance.” If the 
woman is a feme covert, and has a child Jiv'ng by a former 
husband, and is entttled to property by iniei cance, then the 
property desceads equally to her and all her children. These 
are the precise conditions found in this record. Mrs. Grimes 
is a feme covert. She has a child living by a former husband, 
and she is eniitted to property by inheritance from her father’s 
estate. To recover the child’s part of that property, under 
the Act of 1845, this bill was brought. The case is manifest- 
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ly within the letter of the-Act; and if so, the:e is no room for 
construction; ceviaivly nove, when tbe cousiruccion is invoked 
to limit and resirzin ihe operation of ite S.ainve. tis reme- 
dial, and must be Jiberally consivved. The argument of she 
counsel for the defend: at in evvor is, ib.t the Act apples to 
cases alone where the wife's right to p-operty ace: ves do "+z 
the second cover ve, end does not embrace cases wheie, ss ia 
th’s case, thes jvheri‘auce is cst upon her, whils. a w dow. 
He argues ibat the Act, when it spezks of a feme cour. t he 1g 
entitled- to prove: .y, defines a covdtiiou, ia wi., cove. 9, 
when the right musé acevve. We-cavnoiso wink, but bel'eve 
that these words in ibe Act ave desc: ipiive of ie s.a eo: con- 
dition of the woman, when jhe rvle of descen: ese ed by 
the Act shall apply. Now, al. bouch her righé io ive pi opery 
in this case, oviginaced by ibe dew hb of her fe ver, uecerore: 
laws of disicibuiion, whilst she was a feme sole. yet rot hav -g 
reduced it to possession bé‘ore her second ma: ‘eve, she was, 
after the marriage, eniiled to it as a feme ecveri. JE vneve 
were doubt upon tbe Jetier of ibe Aci. it vauishes whem we 
look to the miscbie? iavended io be semeciec. That was ihe 
acquisition of the property by the brshavd, to the exclrs'on of 
the children by a former maiviage. Before ibis Aci, upon 
reducing into possess‘on propetiy devolving u,on h‘s wife by 
inheritance, the husband acquived-sn absoluie 1i¢bt to it, and 
the child or children of a former mavtiage were cut off. That 
was the miscbief which the Act of ’45 proposed to remedy. 
Now, whether the wi'e’s right io property accrued before or 
after coverture, the mischief was ihe same; for in both cases, 
the husband, upon reducing into possession, became owner, to 
the éxclusion of the children by a former marriage. And in 
both cases, the wife was enitiled to her equiiy, amounting, if 
needs’ be, to the whole of the inheritance. So that th's case 
is as much within the mischief, as if the property had fallen 
to Mrs. Grimes after her coverture, and, we must think, equally 
within the remedy. 

Let the judgment be reversed. 

















































328 SUPREME COURT OF GEORGIA. 


Carr vs. The State of Georgia. 








No. 49.—Newton J. Carr, plaintiff in error, vs. THe STaTKF 
or GeorGIA, defendant in error. 


[1.] Where the evidence would jusiify the Jury in finding the defendant 
guilty of murder or manslaughter, and the verdict is for the minor oftence, 
it will noi be disturbed on the ground that it is centrary to the testimeny. 


Manslaughter, in Hancock Superior Court. Tried before 
Judge Baxter, April Term, 1853. 


This was an indictment for the murder of George W. Young- 
blood, and a verdict of guilty of voiuntary manslaughter. Anew 
trial was moved, on the grovnd that the verdict was contrary to 
the evidence, and refused by the Cowt. This refusal is the only 
error relied upon in this Court. The following is the brief of 
the evidence returned in the transeript of the record : 

H. B. Youngblood, sworn, says he was not present at the 
house of the killed, but about 350 yards from the house, when 
the killing took place; was at old Mr. Simmons’; saw Carr 
coming down the road towards Youngblood’s, got down the 
lane about 150 yards of Youngblood’s house, stopped, . and 
there stood some time ; got sorter behind some brushes for a 
while; could hear voiees, Carr making a fuss, and in the time 
of the fuss, a pistol was fired; soon as the p‘stol was fired, 
Carr started off round the fence and Youngblood came out of 
the house, started of like he was going round towards his 
mother-in-law’s ; soon as Carr started, Youngblood came into 
the road ; when Youngblood came inio the road, Cair got over 
the fence and came meeting Mr. Youngblood. When Carr got 
over, Youngblood, they bovh got over about the same; they 
came meeting one another, they came running until they got 
within four or five feet of one another, and the pistol was 
fired. They clinched soon as they fired and swung each other 
round, and until the women separated them ; when the women 
pulled them loose, Carr reared about smart and got loose from 
them; he, Carr, then went up to the house of Youngblood, to 
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the yard gate, then started from the gate down the road towards 
me, and before he got to me, he took through the woods ; never 
saw Carr any more ; witness went then up to where Young- 
blood was lying, and Youngblood asked witness to carry him 
to the house, which witness did, with the aid of Simmons and 
his son; the wound was about the stomach or below ; he was 
alive for an hour, at which time witness left;. did’nt examine 
the wound ; saw no weapon about Youngblood or about the 
place, did not see his clothes removed ; saw Youngblood about 
midnight, he was then dead; witness was about 350 yards 
from the place where the fight was ; does not know what day of 
the month, but it happened in December last, in this County, 
on the Sabbath day. 

Cross-examined :—It was 350 yards from’ Simmons’ to 
Youngblood’s ; 60 or 70 yards from Youngblood’s house to the 
lane that turns down to Mrs. Lewis’; Carr had just started 
down the lane when Youngblood came out of the house; he 
had gone down the lane 10 or 15 steps before he got over the 
fence; from Youngblood’s house to where they met is 75 yards. 
Y’s house is on the Milledgeville road ; came out the front door, 
had but one fence to get over after coming out of the yard 
gate; from where Carr got over the fence to where they met, 
was about 39 steps; Carr was about two hundred yards on the 
road towards Milledgeville from the road to Mrs. Lewis’ when 
witness first saw him; Mr. Simmons’ house is about twenty 
steps from the Milledgeville road; witness was in Simmons’ 
house when he first saw Carr coming down the road ; saw him 
through the window ; stayed in Simmons’ house till Carr started 
off towards Mrs. Lewis’ ; there was nothing but alittle bunch of 
bushes just where Carr turned off to Mrs. Lewis’, but not enough 
to keep him from being seen ; there were deadened trees in a 
field between, but not enough to keep him, witness, from see- 
ing Carr ; the first pistol fired, was fired right where the path 
to Mrs. Lewis’ turns off ; when witness came out of Simmons’ 
house, he went out into the yard, not to the gate, not half 
way; did not hear Youngblood say anything as he came out of 
the house ; he went on over the fence betweena trot and arun, 
VOL. XII 42 
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his wife came out of the house with him, she was close to him, 
did not see her hold of him, she was right.close to him, might 
had hold of him, but did-not see her have hold of him ; looked 
hike she was trying to stop him ; never heard him say anything 
to her, nor heard her say anything to him; witness was not 
near enough to hear who was- asking, or what was said; she 
was close by him when the pistol fired, could hear but. could not 
understand what was said; two or three young Miss Lewises 
and Mrs. Bethea, came out of the house shortly after Young- 
blood and his wife ; they were on behind a little piece, ten or 
twelve steps; they did not come over until after the fight, or 
they had met; did not see anything in Youngblood’s hands as 
he came out of the house ; could not determine at this distance 
who fired the pistol ; they. got over the fence about the same 
time; there was nothing to interrupt the view between witness 
and the parties, a few scattering pine trees in the field ; witness 
was on one field and the parties on another, no hill between ; 
the women hallowed for us to come over as soon as. the pistol 
fired; Simmons was in the yard with us when the pistol fired ; 
Carr’s wife, Bethea’s wife, Youngblood’s wife, Mr. Simmons 
and Mrs. Simmons, Celestia Ann Lewis, were there when wit- 
ness got there, Simmons and wife going with witness, or a lit- 
tle ahead of witness; Carr’s wife was with him when witness 
first saw them coming down Milledgeville road ; Carr, after the 
fight, came out to Youngblood’s gate, stopped a few minutes, 
went down the road and turned out in the woods; witness was 
coming down the road from Simmons’ when Carr turned out. 


BY THE STATE. 
The field in which the parties met, is right in front Young- 
blood’s house; they met about 30 yards from the road in front 
of the house, in the field; Mr. Simmons. was cultivating the 
field; the house and field belong to Simmons; Youngblood 
died at his house in this County. 
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DEFENCE. 
Youngblood rented only ‘the house of Simmons, had let 
Youngblood turn his horses in the field; it was thirty or forty 
yards to where Youngblood got over the fence, from the house 
up the road towards Milledgeville ; Youngblood was going out 
to where Carr was, when he got over the fence ; went in sort 


of a trot. 


BY THE STATE. 
Simmons’ house is nearer to Sparta than Youngblood’s 
house; it is sixty yards from Youngblood’s house to the road 
turning off to Mrs. Lewis’; Youngblood’s house is on the 
right hand side of the road from here to Milledgeville, and 
the field in which they met-is on the left. 


BY THE DEFENCE. 

Witness is second cousin to George M. Youngblood, de- 
ceased. 

Mrs. Eliza J. Bethea, sworn, says she witnessed the fight 
between prisoner and deceased, on the Tth of last December, 
in this County; was at Mr. Youngblood’s; went between 12 
and 1 o’clock that day; Celestia Lewis, Mr. Youngblood’s 
wife and two Miss Youngbloods were there ; witness was at 
Mr. Youngblood’s window when she first heard Carr hallowing, 
going round the farm, making some noise, did not hear him 
curse or swear; Youngblood was eating his dinner, heard 
a pistol fired between 12 and 1 o’clock ; before she heard Carr 
hallow, the report sounded from towards Carr; when she first 
saw Carr he was going round the fence of Mr. Simmons to- 
wards witness’ mother’s, Mrs. Lewis’; had got about fifty yards 
down the fence when she saw him; his wife and child were 
with him; Carr got over Simmons’ fence, when Youngblood 
run after him; Youngblood and Carr met thirty yards from 
where Carr got over the fence, was in the field running across 
towards Carr. The field.is Mr. Simmons’ in front of Young- 
blood’s house; Carr got over the fence and came running to- 
wards Youngblood’s ; they came meeting one another; Mr. 
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Carr run meeting Youngblood, and met him about thirty yards 
from where Carr got over the fence; witness was in the stage 
road to Milledgeville, in the corner of the fence, when the pis- 
tol was fired ; Mr. Carr fired the pistol ; the pistol was a re- 
volver with several barrels ; the parties clinched after the fir- 
ing; when the fight was about over, witness went where they 
were ; saw Youngblood fall about five minutes after the pistol 
fired ; witness was examined on the inquest. When Young- 
blood heard the first pistol, he asked his wife who it was fired 
it; she said it was Newton, going round the fence to his moth- 
er’s. Youngblood jumped up, took his pistol off the shelf and 
run out ; said he would fix him before he was done; did not 
see Youngblood draw any weapon in the field; he run out of 
the house with his knife and pistol m his hands, and his wife 
tore a part, say half, of his coat off him trying to keep him 
back ; Youngblood took his pistol; witness does not know 
whether it was loaded or not ; witness says that she thinks she 
would recollect what she swore to before the Coroner’s inquest ; 
witness says that she did not know whether Youngblood’s pis- 
tol was loaded or not ; when the pistol was brought out of the 
field, and was examined by Mr. Henry Youngblood, the cap 
was bursted ; heard but one report of pistol in the field, heard 
but one after Youngblood left the house; while witness was 
cutting deceased’s hair, the deceased told witness that they, 
Carr and deceased, had had a quarrel that morning, and that 
deceased did not think Carr would take from any man what 
he took from deceased that morning, and that it was not done 
with yet; did not hear him say anything after he left the 
house; Mr. Carr’s wife was in the field at the rencounter, but 
Mr. Youngblood’s wife had not got into the field ; was in the 
road with witness; witness’ sister, Celestia, was climbing the 
fence when pistol fired, or during the fight; the parties met 
about thirty yards from the fence where Carr got over, and 
about the same distance from witness, where the fight took 
place ; witness was also about thirty yards from where the par- 
ties met; Youngblood got over the fence about twenty or thir- 
ty yards between where witness was standing; Mr. Carr’s 
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coat was off. Youngblood had on a piece of his; Mr. Young- 
blood’s wife got the pistol from them and carried it to the 
house. Witness did not see Youngblood try totake the pis- 
tol from Carr; saw the wound ; it was on the lower part of the 
breast; Mr. Youngblood, Mr. Simmons, and a negro, carried 
him to the house; left him about one hour. by sun, he was 
alive then; Mr, Youngblood took the pistol from Mr. Carr ; 
saw Mr. Youngblood’s pistol at the house, and witness saw one 
lying by him on the ground; saw Youngblood ‘run out of the 
house with it, picked it off the shelf as he went out; it was a 
single barrel. 


CROSS-EXAMINED. 

Witness says she cut Mr. Youngblood’s hair that morning ; 
he said he had a difficulty with Carr; that he did not think 
Carr would take what he had said to him, from any man, and 
it was not done with. As soon as Youngblood’s wife told him 
Carr was going around the fence to his mother’s, Youngblood was 
eating with Mr. Carr’s knife ; he jumped up andrun out, taking 
his knife and pistol in his hand; the knife exhibited to witness 
looks like the same knife with which Youngblood was eating, 
and thinks itis. His wife, and witness, and all, tried to de- 
tain Youngblood ; his wife tore his coat off of him trying to 
hold him, and he swore as he went out that he would fix, or 
some such word ; the skirt of his coat was torn off at the yard 
fence before he got into the road ; he jumped the yard fence, 
did not go through the gate; got over two fences to get into 
the field ; when he got into the Milledgeville road, he went 
twenty or thirty yards down the road before he got over the 
fence into the field; Youngblood got over the fence first ; 
Youngblood went in a run from the time ke left the house till 
he got to Carr; did not see Youngblood make any licks or 
threats at Carr; they were catacornered across the field from 
witness; the parties were right together as the pistol fired, 
they were together ; the knife was in his hand when he left 
the house ; Mr. Carr’s wife was the only person in the field at 
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the time of the fight; did not hear anything said by Young- 
blood as he went down towards Carr. 

Henry Youngblood, recalled :—Heard a gun of some kind 
that morning ; saw the pistol of deceased after the fight ; did 
not blow through the pistol of the deceased, to see whether it 
was loaded or not ; the report of a gun he heard that morn- 
ing was in the direction of Mr. Youngblood’s. 


JaMES THoMas and KENAN, for plaintiff in error. 

Sol. Gen. WEEMS, represented by Coss, for defendant. 

By the Court.—Lumpxin, J. delivering the opinion. — 

[1.] Inthe opinion of the Court, the evidence, in this case, 
would have justified the Jury in finding the defendant guilty 


of either murder or voluntary manslaughter. Their verdict 
is forthe minor offence—we will ‘not disturb it. 















